In 
Introduction
On 1 June and 1 October 2014 a number of amendments to the Copyright, Designs and Patents Act 1988 ('CDPA') came into effect, introducing new copyright exceptions and amending a number of existing exceptions. While most discussion of these amendments has focused on the merits and legality of introducing new categories of fair dealing copyright exceptions (including private copying and parody), many of the new exceptions significantly alter the relationship between copyright exceptions and contract within their sphere of application. For example, the new parody exception provides that 'to the extent that a term of a contract purports to prevent or restrict the doing of any act which, by virtue of this section, would not infringe copyright, that term is unenforceable'.
1 While the decision to introduce a copyright exception permitting purchasers of content to make a copy for their own private use was subject to an application for judicial review and ultimately quashed, 2 the remaining amendments to other new and amended provisions in the CDPA make contract terms which purport to restrict other exceptions unenforceable. This is notable 1 CDPA 1988 s 30A(2) (as amended 3 because prior to the recent amendments it was generally considered possible to 'contract out' of most of the copyright exceptions in the CDPA 3 (with the exception of certain specific exceptions relating to database and computer programs and the fair dealing for the purpose of reporting current events exception as relating to news reporting of visual images from broadcast or cable programmes). 4 Some evidence collected prior to the amendments suggested that it was common business practice in many industries for copyright contracts to purport to restrict users' ability to make use of copyright exceptions.
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This paper introduces the law reform process that led to the amendments and identifies the rationale of the UK Government in altering the relationship between copyright and contract. It then explores areas where the remaining new amendments may not meet the Government's goal to prevent rightsholders from using contract to undermine the benefit of the exceptions. For example, some core public interest exceptions within the CDPA have been unamended and remain subject to contractual override. The Government's goal of increasing the clarity of permitted acts in the UK is also undermined by a lack of certainty as to the consequences of a provision being unenforceable rather than void.
3 R Burrell and A Coleman, Copyright Exceptions: The Digital Impact (Cambridge University Press, Cambridge 2005) 69. 4 As discussed below, exceptions relating to computer programs in section 50A of the CDPA 1988 have however long provided that contractual terms inconsistent with the exceptions are void. Similarly s 137 of the Broadcast Act 1996 makes contractual terms void where they seek to prohibit or restrict a fair dealing for the purpose of reporting current events in s 30(2) CDPA. 2. The UK amendments and the legislative amendments process
What are the amendments?
The changes to the CDPA which came into effect on 1 June and 1 October 2014
included new and amended copyright exceptions. The new exceptions permit users to engage in fair dealing with a copyright protected work to engage in quotation, parody, text and data mining. 6 The changes also included amendments to existing exceptions, including those relating to research and private study, disability, public administration, and educational establishments and libraries. These changes were made by the passing of 5
Statutory Instruments ('SIs'), each of which included a 'bundle' thematically linked amendments. 7 Three of these SIs came into force on 1 June, 8 with the remaining two coming into effect on 1 October. 9 The difference in commencement dates was not part of the initial intent of the Government and occurred due to a request by the Joint Committee on 6 As discussed below at section 2.2, a new exception (section 28B) permitting a person who legitimately acquires content to make a personal copy for private use was introduced into the CDPA, but subsequently the decision to introduce that exception was subject to an application for judicial review and the exception was quashed. 
Why did the Government seek to change the relationship between copyright exceptions and contract?
Despite a significant degree of public consultation and Parliamentary debate, the UK Government has provided only brief statements as to the rationale for the amendments to the relationship between copyright exceptions and contract. Below I sketch out the various comments made in relation to the issue by Government representatives during the amendments process, in order to extract the underlying rationale of the changes.
At the outset of the review process the Hargreaves report discussed the relationship between copyright exceptions and contract. In recommending that the proposed copyright exceptions should not be capable of being set aside by contract, the report argued that mandatory exceptions would minimize uncertainty, maintain balance between rightsholders and users, and prevent rightsholders from re-writing the limits of the property rights bestowed upon them. The report began its consideration of copyright exceptions by noting with the earlier Gowers Review, which stated that English fair dealing copyright exceptions exist to permit uses which would not otherwise occur due to transaction costs and to also permit uses which are consistent with basic rights. 43 The Hargreaves Report argued that without mandatory exceptions there would be considerable uncertainty for users within the education sector as to whether they could rely on statutory copyright exceptions, 44 or whether instead they would need to consult the terms of a licence before making use of an exception. 45 In support of this argument, the report noted a study by the Libraries and Archives Copyright Alliance of contracts offered to the British Library, which found that contracts routinely attempted to set aside exceptions and that there was significant diversity between licence terms offered by rightsholders. 46 The report expressed a concern that a consequence of this was that risk adverse library and academic administrators, such as those at the British Library, who had entered into contracts with many providers might restrict users' access to the most restrictive set of terms, in order to be certain that contractual licences were not being breached. The report was also critical of the ability of rightsholders to 'rewrite the limits the law has set on the extent of the right conferred by copyright', 47 it further recommended that the Government should legislate to ensure that both the existing and proposed new copyright exceptions could not be set aside by contract.
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In the UK Government's formal response to the Hargreaves Report it indicated that it would seek to ensure that 'unnecessary restrictions removed by copyright exceptions are not re-imposed by other means, such as contractual terms, in such a way as to undermine the benefits of the exception'. 49 In the subsequent period of public consultations a number of rightsholders emphasized the importance of the principle of freedom to contract, 50 and the Government in response noted that:
[a]t their best [licenses] may create clarity and enable far more than the limited permitted acts allowed under European law. At their worst they can erode socially and economically important uses of copyright works. The Government wishes to mitigate these negative effects while allowing the former. 51 In the Government's response to the consultation it expressed its aim as 'not to establish contract as superior to permitted act or vice versa, but to ensure licensing does not restrict acts that are beneficial to society as a whole'. 52 This rationale was later reemphasized by the In summary, it appears that the UK Government's rationale for preventing copyright exceptions from being overridden by contract is twofold. First of all, mandatory exceptions provide certainty to users by allowing them to rely on the statutory rules, rather than being forced to consult the terms of a licence. Secondly, they also prevent rightsholders from acting in a way which undermines the benefit of the exceptions to society, by using contract to prevent users from relying on the statutory exceptions. The next section of this paper considers the extent to which, despite the new legislation and Government intention, rightsholders may be able to undermine the benefit of existing exceptions with contract.
Issues with the UK amendments as implemented

Contractual override does not apply to all exceptions within the CDPA
While the Hargreaves Report suggested that the Government should legislate to ensure that both existing and proposed exceptions could not be set aside by contract, the 53 Letter from Viscount Younger of Leckie, Minister for Intelectual Property to Lord Goodlad, Chairman of the Secondary Legislation Scrutiny (12 May 2014) <http://www.publications.parliament.uk/pa/ld201314/ldselect/ldsecleg/186/18609.htm> accessed on 1 September 2015. Interestingly, in the UK copyright exceptions are generally considered to be user privileges, rather than statutory rights, which makes the ministers indirect reference to protecting beneficiaries of statutory rights an interesting comment. The Minister may however have been referring to the purpose of contractual override provisions more broadly, which more commonly tend to be used to protect statutory rights, rather than mere privileges. . 58 In other words, this provision provides that a broadcast or cable programme copyright owner cannot use contract to seek to prevent or restrict a fair dealing for the purpose of reporting current events. This section of the Broadvasting Act 1996 derived from an amendment proposed by the then Minister for Sport Ian Sproat, and was included in the bill without debate or significant comment: see Hansard HC vol 280 col 591(1 July 1996). The amendment was made in the context of changes being made to the law in relation to 'listed events', to ensure that key sporting events were made available to all television viewers, particularly those who could not afford the extra cost of subscription television. The section is described by Jonathan Griffiths as being inteded to ensure that 'short extracts of sporting events [are] available for news reporting purposes whatever the source.' J Griffiths 'United Kingdom' in R Hilty and S Nérisson (eds), Balancing Copyright -A Survey of National Approaches (Springer, 2012) 1069. 59 To express one thing is by implication to exclude another. 60 Intellectual Property Office, 'Technical Review of Draft Legislation on Copyright Exceptions: Government Response' (Intellectual Property Office 2014) <https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/308732/responsecopyright-techreview.pdf> accessed 1 September 2015, 15: 'A number of respondents commented that some that as a matter of domestic UK law unless a fair dealing exception has an explicit clause dealing with its relationship with contract, that exception will be treated by a court as being capable of being set aside by contract.
Going beyond a purely domestic interpretation of the CDPA, the UK Department for Business, Innovation and Skills argued that as part of the reform process that in the EU unless contract or licence terms are expressly allowed to limit the scope of an exception in legislation, the default positon is that under EU law the exception will prevail over any rightsholder authorisation. remaining unamended copyright exceptions may be mandatory, even in the absence of the much needed codification of the CDPA discussed by Bently and Sherman.
Significance of 'void' vs 'unenforceable'
The new copyright exception provisions provide that contractual terms which restrict 68 Note that however s 137 of the Broadcasting Act 1996 was not drafted to implement an EU directive. There is limited material available to suggest why that statutory provision was drafted using the term void rather than unenforceable. See the discussion at footnote 50 above. 69 Intellectual Property Office, Government Response to Technical Review (n 60) 2, 'The draft legislation contains clauses providing that to the extent that any contractual terms purport to prevent or restrict the doing of a permitted act allowed by a copyright exception, those terms are unenforceable. This language does not void the term of any contract'. It is difficult to anticipate whether a UK court would discern a difference in outcome between an impugned contract with an unenforceable term and a contract with a void term.
In most instances where such contracts would be challenged in court there would be a licence agreement whereby the rightsholder granted permission for certain uses of a copyright protected work, while the user paid a license fee for those uses. In such circumstances, a determination that a single term of the agreement relating to copyright exceptions was void is likely to be severable from the balance of the agreement, on the basis that striking out that term would not entirely alter the scope and intention of the agreement.
Similarly, if a single term of the agreement was unenforceable the remaining terms of the agreement are likely to be unaffected. Indeed, the intent of the drafters was that where one term of a contract is unenforceable the '[o]ther contract clauses will be unaffected'. 71 In the usual course of events therefore there is unlikely to be a distinction of significance between categorising terms as void or unenforceable.
One underexplored area in the copyright literature where a possible difference between void and unenforceable terms could potentially have legal significance is in the unlikely event that the only contractual consideration from one party to a contract was a promise not to utilize one of the recently introduced fair dealing exceptions. 
Meaning of 'restrict doing any act'
The provision in the new copyright amendments preventing contractual override operates where 'a term of a contract purports to prevent or restrict the doing of any act' permitted by the relevant exception. While it is not controversial to consider that a contractual clause forbidding a user from engaging in an act would clearly 'purport to prevent' within the meaning of the provision, it is less clear when a term of a contract will merely 'restrict' the doing of an act. For example, it is unclear whether the payment of a license fee in exchange for being permitted to engage in a use of a work would be unenforceable due to the new CDPA 1988 s 30A(2). This hypothetical is however contingent on the parodist already having lawful access to the work such that the contract does not include both a standard licence permitting access to the work, in addition to the specific term in relation to the parody. 73 J Schaefer, 'Beyond a Definition: Understanding the Nature of Void and Voidable Contracts' (2010) 33 Campbell Law Review 192, 200, noting the distinction between an unenforcable contract and void contract in American law is that the law recognizes an abstract duty of performance only in relation to the former case.
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interpreted as a restriction on engaging in that use. On one understanding, the payment of the royalty fee does not restrict the use and instead merely acts to confirm that the use is permitted.
Many UK copyright exceptions apply only where a use is considered fair, with discretion left to the courts to determine when a specific use is considered to be a fair dealing. Risk averse parties may wish to include in their contracts criteria which assist them to determine when a particular contemplated use is either fair or unfair, to avoid recourse to litigation in the event of a dispute. For example, a copyright owner might enter into a contract with a parodist of their work, where in exchange for payment they authorise the party and negotiate how much of the original work can be reused, the ways the parody could be commercially distributed and other circumstances under which the parties consider the parody to be a fair dealing. Conceived of in another way however the payment places a financial burden on the parodist, financially restricting their ability to parody original works and might therefore fall within the category of terms which restrict the doing of an act permitted by the relevant exception. It is unclear whether such a payment would qualify as a restriction and therefore whether such contractual terms would be unenforceable. The new exceptions and their explanatory material do not provide helpful guidance on this issue, although one factor which might be relevant in resolving such questions would be the extent to which the parties' contractual fairness criteria are consistent with those which a court might utilise in resolving a hypothetical fair dealing question. 
Conclusion
Despite the contractual override provisions in the new copyright exceptions it is likely that many rightsholders will continue to insert terms in contracts which purport to preclude the new fair dealing copyright exceptions. As discussed above, due to some lingering uncertainty in the scope of the amendments they may be doing this in an attempt to subvert the intention of the legislator and control utilisation of the exceptions.
There may however be legitimate reasons to seek to include such terms, even where the rightsholder is aware that they are unenforceable. For example, unenforceable terms might be included in a contract where the parties are aware of the law but instead seek to rely on a gentleman's agreement, rather than binding force of law, to ensure that terms are complied with. 74 Unenforceable terms might also function as a signalling device, acting as an unenforceable signal of rightsholders' wishes in relation to certain uses of their works.
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More cynically, it is also likely that many rightsholders will include such terms in their agreement in the hope that the parties whom they contract with are either unaware that such terms are unenforceable or are unwilling to risk the expense of litigation to vindicate their rights.
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In circumstances where contractual provisions setting aside copyright exceptions are permitted in other major jurisdictions (such as the US) it is likely that they will continue to be 74 
